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Relief Requested 

By this motion, Religious Technology Center (“RTC”) and Church of 
Scientology International (“CSI”), defendants-appellees in the above-entitled 
action, ask this Court to exercise its authority under the “fugitive disentitlement 
doctrine” to dismiss the instant appeal. Because plaintiff-appellant Gerald 
Armstrong (“Armstrong”) is a fugitive from justice — having fled from an arrest 


warrant duly issued by a California court — he should not be permitted to pursue 


his appeal in this Court. 


Summary of Argument 


When a fugitive from justice invokes the jurisdiction of the federal 


courts as a civil plaintiff, the fugitive disentitlement doctrine empowers courts to 


dismiss the action (here, an appeal from the district court’s dismissal of a fugitive’s 




Armstrong’s) complaint). Invocation of the doctrine is proper here, where 


Armstrong fled from the California authorities after a bench warrant was issued for 


his a,rrest by a California court, and remains a fugitive from justice in that state. 

Additionally, as a fugitive from justice from a sister state, comity 
dictates that Armstrong should be denied access to this Court (acting as a Court of 


App 


;als from a district court sitting in diversity) to pursue his claims. As a matter 


of comity, a Nevada state court would have refused to hear the complaint 
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Armstrong brought in the court below. The result should not change in this case 


merely because Armstrong invoked the diversity jurisdiction of a federal district 


court. 


Background and Procedural History 
In December 1986, Armstrong, a former member of the Church of 
Scie ntology, entered into a Settlement Agreement with CSI under which 
Armstrong promised, in relevant part, not to disseminate information concerning 


CSI 


and related entities and to refrain from assisting others in pressing claims 


against those entities, including RTC (which is a Scientology- affiliated 

i 

i 

corporation). (Declaration of Andrew H. Wilson (“Wilson Deck ”) 1i 4.) In 

! 

i 

exchange, CSI paid Armstrong the sum of $800,000. (Id. ^ 4.) 

Armstrong subsequently violated the Settlement Agreement and, on 
Octbber 17, 1995, the Superior Court of California for the County of Marin granted 

an Order of Permanent Injunction (the “Injunction”) (Wilson Decl. Ex. A.) against 

i 

Arnjstrong prohibiting him from engaging in any further violations of the 

j 

Settlement Agreement (i.e., enjoining him from (1) disseminating information 

i 

concerning CSI and related entities and/or (2) assisting third parties in pressing 
claitns against those entities). The Injunction was subsequently incorporated into a 


2 
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judgment, which was entered against Armstrong on May 2, 1996 (the 
Judgment”). (Wilson Decl. Ex. B.) 

In January 1997, CSI became aware that Armstrong had sent to the 


Ronald M. Whyte, the United States District Judge presiding over three cases 
rich RTC is the plaintiff, a letter and lengthy declaration disseminating 


information concerning CSI and its related entities. (Wilson Decl. 6.) Acting on 


s motion, the Hon. Gary W. Thomas of the Marin County, California Superior 


Court issued an Order to Show Cause Re: Contempt (Wilson Decl. Ex. D), and 


held a hearing on the matter in May 1997. (Wilson Decl. 18.) Armstrong did not 
appear, file any opposition or present any evidence in response to the Order to 
Show Cause. (Id.) 

The Marin County Superior Court subsequently entered an Order of 
Contempt against Armstrong in June 1997. (Wilson Decl. Ex. D.) Thereafter, in 

l 

August 1997, a bench warrant was issued for Armstrong’s arrest. (Wilson Decl. 


Ex. 


E.) Armstrong filed an appeal from the 1996 Judgment, and on December 23, 


199,7 — with the bench warrant still outstanding and Armstrong having fled the 

United States — the appeal was dismissed by the California Court of Appeal on the 

! 

i 

j 

grojind that, because he was a fugitive from justice, he should not be permitted to 


I 
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pursue his appeal. (Wilson Decl. ^ 5 and Ex. C thereto.) In other words, the 

I 

i 

California Court of Appeal applied the fugitive disentitlement doctrine and 

dismissed Armstrong’s appeal without considering it on the merits. 

| 

Invoking diversity jurisdiction, Armstrong filed the complaint in the 

! 

instant action on November 24, 1997, seeking damages for alleged libel and 
defajnation of character. (Declaration of N. Patrick Flanagan (“ Flanagan Decl.”), 
Ex. A.) 1 On April 20, 1998, RTC and CSI moved to dismiss the complaint on the 
grounds of, inter alia, fugitive disentitlement. (Wilson Decl. ^ 14.) By Opinion 
and Order dated July 9, 1998 (Flanagan Decl. Ex. D), the district court rejected the 


fugi 


ive disentitlement argument, finding that RTC and CSI had not cited sufficient 


authority for the proposition that the outstanding bench warrant disentitled 

j 

Amjstrong from pursuing his defamation action. On or about July 24. 1998, RTC 

j 

mo\|ed for reconsideration, and included in their motion papers an extensive 

! 

discussion of the relevant fugitive disentitlement authorities. (Flanagan Decl. Ex. 

i 

j 

E.) jHowever, before ruling on the motion for reconsideration, the district court 


1/ Armstrong’s complaint originally named David Miscavige, Cathy Norman, 
the *‘Sea Organization” and the Church of Scientology of Texas as defendants. By 
Orders dated July 8 and 14, 1998, each of those defendants was dismissed from the 
case. (See Flanagan Decl. Exs. B, C.) 


: 















tradeNET, USA 


7027828362 


P . 09 




dismissed Armstrong’s complaint for lack of subject matter jurisdiction. (Flanagan 

Decj. Exs. F, G.) Armstrong’s appeal of that dismissal followed. 

j 

i 

Argument 

It is well-established that “federal courts . . . have authority to dismiss 

! 

an appeal... if the party seeking relief is a fugitive while the matter is pending.” 
Deg'en v. United States, 517 U.S. 820, 824 (1996). In such situations, the Supreme 


Court has held that a fugitive is “disentitle[d] ... to call upon the resources of the 

| 

Court for determination of his claims.” Molinaro v. New Jersey, 396 U.S. 365, 366 

1 

j 

(19/jo). 


Courts “invested with the judicial power of the United States” have 

5 

alwhys possessed a “certain inherent authority to protect their proceedings and 

judgments in the course of discharging their traditional responsibilities.” Degen, 

j 

517IU.S. at 823. In Molinaro, the Supreme Court reaffirmed longstanding 
prededent holding that this inherent authority extends to the discretion to dismiss a 

i 

criminal appeal where the defendant is a fugitive from justice. 396 U.S. at 395-96. 
Thi| Court, in Conforte v. Commissioner, 692 F.2d 587, 589 (9th Cir. 1982), 
extended the disentitlement doctrine to civil proceedings, holding that “the rule 

i 

! 

should apply with greater force in civil cases where an individual’s liberty is not at 

I 

i 

i 

! 
i 
1 
| 


5 
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stake.” Id. (citing Broadway v. City of Montgomery, 530 F.2d 657 (5th Cir. 1976)) 
(emphasis added). The Broadway decision, relied on by this Court in Conforte, 
further clarified the doctrine by articulating that “it is immaterial that the custody 


from which [the fugitive] fled is that of another sovereign.” 530 F.2d at 659. 


F.3d 


Thus, in United States v. Real Property Located at Incline Village, 47 
1511, 1515 (9th Cir. 1995), 2 this Court affirmed the district court’s reading of 


the Supreme Court’s opinion in Molinaro : “[A]n individual should not be able to 

call'upon the resources of a court to determine his claims when he flouts that 

I 

coujt’s power to prosecute him.” United States v. Real Property at Incline Village, 


755 


F.Supp. 308, 311 (D. Nev. 1990). 3 Critically, this Court held that “[t]he 


disentitlement doctrine provides that a fugitive from justice under certain 

i 

circumstances loses the right to call upon the resources of the court,” id. at 1515, 

1 

thereby recognizing and endorsing precedent holding that a fugitive is not entitled 
to spek relief in a federal court as a plaintiff in a civil case, even where the party 

j 

seeding relief has fled the authority of a different sovereign. 


2 / 
820 


Rev’d sub nom on non-relevant grounds. Degen v. United States, 517 U.S. 
(1996). 


y ] Aff d, 47 F.3d 1511 (9th Cir. 1995), rev’dsub nom on non-relevant grounds, 
Deken v. United States, 517 U.S. 820 (1996). 


6 
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Numerous cases from other jurisdictions have reached the same result 

I 

i 

I 

on similar facts. For example, in In re Prevot, 59 F.3d 556 (6th Cir. 1995), cert. 

| 

denied , 516 U.S. 1161 (1996), the Sixth Circuit applied the fugitive disentitlement 

i 

docfrine to bar a fugitive, now living in France, from a Texas state court theft 

! 

conjviction and the Tennessee probation system from bringing suit in Tennessee to 

I 

regain custody of his children under the International Child Abduction Remedies 

i 

I 

Ac( (“ICARA”). In reversing the district court’s finding that the children should 

i 

be (etumed to the custody of the fugitive plaintiff, the Sixth Circuit held: 

In the present case Mr. Prevot is at large and the Texas 
court has no way ... to protect its interest.... In a 
practical sense, the only agency with the power to 
sanction Mr. Prevot is the [Tennessee] district court 
whose power and authority he himself invoked. 

Mr. Prevot has flouted the interests of the criminal courts 
in enforcing his criminal conviction .... He has 

i 

misused the Tennessee probation processes .... He has 
abused the laudable purposes of ICARA by employing it 
to further his scheme. His fugitivity, and his actions, 
constitute abuses to which a court should not accede. 

i 

59 F.3d at 561. 4 

i 


4/ I For cases reaching similar results on similar facts, see, e.g., Ali v. Sims, 788 
F.2jd 954 (3d Cir. 1986) (inmate’s Section 1983 action dismissed w'here, at time of 
appeal by non-prevailing defendants, inmate had become fugitive from justice; the 
Third Circuit reversed a verdict in favor of inmate on other grounds, and would 

(continued...) 


j 

I 


7 
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Although two relatively recent Supreme'Court decisions have limited 
the application of the fugitive disentitlement doctrine, those limitations are not 

I 

j 

relevant here. In Ortega-Rodriguez v. United States , 507 U.S. 234 (1993), the 

! 

Supreme Court held that where a defendant flees from justice following his 
conviction but is apprehended and taken into custody prior to sentencing , 
application of the fugitive disentitlement doctrine is improper. 507 U.S. at 251. 5 


4/ (...continued) 

have remanded for new trial, but, instead, court dismissed inmate’s claim in light 
of his fugitive status); Schuster v. United States , 765 F.2d 1047 (11th Cir. 1985) 
(taxpayer action in Florida federal court dismissed where taxpayer was fugitive 
fronj indictment issued in California); Griffin v. City of New York Correctional 
Commissioner , 882 F. Supp. 295 (E.D.N.Y. 1995) (former inmate’s Section 1983 
acticjn based on allegedly inadequate medical treatment dismissed where inmate 
failed to comply with state parole requirements and was therefore deemed a 
fugitive from justice): Seibert v. Johnson, 381 F. Supp. 277 (E.D. Okla. 1974) 
(statje prison inmate’s Section 1983 claim dismissed where, two days after bench 
trial jwas completed, inmate escaped from prison and became a fugitive). 

£/ ! Although two circuit courts have interpreted Ortega-Rodriguez to require a 

nexiis between the defendant’s fugitive status and the action where disentitlement 
is sought, see Magluta v. Samples , 1998 WL 852303 (11th Cir. Dec. 10, 1998); 
Daccarett-Ghia v. C.I.R., 70 F.3d 621 (D.C. Cir. 1996), this reading of the 
Supreme Court’s decision is incorrect. Ortega-Rodriguez rejected Eleventh Circuit 
precedent mandating dismissal of actions brought by defendants who had 
previously been fugitives. Specifically, the Court held that “when a defendant’s 
flight and recapture occur before appeal, the defendant’s former fugitive status 
may well lack the kind of connection to the appellate process that would justify an 
appellate sanction of dismissal.” 507 U.S. at 251 (emphasis added). The Court 
nonetheless reaffirmed that “/ t]he contempt for the appellate process manifested by 
I (continued...) 

8 


i 
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£/ | (...continued) 

flightlwhile a case is pending on appeal remains subject to the ride of Molinaro." 

Id. (ehiphasis added). 

i 

; Thus, although Ortega-Rodriguez required that courts refrain from invoking 
the fugitive disentitlement doctrine as a sanction for unrelated past behavior, when 
the defendant remains a fugitive from justice, there is no nexus requirement. The 
Supreme Court’s subsequent decision in Degen, supra, did not address a nexus 
requirement, summarizing Ortega-Rodriguez only by noting that the Ortega- 
RodAguez Court “concluded the sanction of disentitlement was unjustified as a 
sanction applicable to all cases where an escape once had occurred .” Degen, 517 
U.S. ^t 825 (emphasis added). Moreover, the Sixth Circuit, in In re Prevot, supra, 
held that “[i]t does not matter that the court of conviction and the court from whose 
procdss the fugitive is excluded are from different sovereigns,” 59 F.3d at 566, and 
distinguished Ortega-Rodriguez by noting that in that case “the defendant had been 
recaptured and was within the power of the district court, w r hich was capable of 
defending its own jurisdiction by imposing appropriate punishment,” while “[ijn the 
preseht case Mr. Prevot is at large and the Texas court has no 
way j. . to protect its interest.” Like Mr. Prevot, Armstrong is a fugitive from 
justice in California, and the California court has no way to protect its interest. 

i 

: Even if this Court determines that a nexus is required, a sufficient 
relationship exists between Armstrong’s fugitive status and his complaint in the 
court, below to satisfy such a requirement. Armstrong was held in contempt for 
violating the terms of an order which, inter alia , prohibited him from assisting third 
parties in pursuing litigation against CSI and RTC. (Wilson Decl. Ex. D.) In the 
present action, Armstrong alleges that certain statements concerning his prior 
relationship with the Church of Scientology, his participation in a prior litigation 
involving Scientology-related organizations, and his breach of the Settlement 
Agreement and the resulting Injunction, defamed him. (Flanagan Decl. Ex. A.) 
deafly then, both the contempt order (from which Armstrong has fled) and this 
case flow from Armstrong’s contentious relationship with CSI, RTC and other 
Scientology-affiliated entities. Thus, his continued fugitive status, resulting from, 

(continued...) 

] 


9 
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Here, Armstrong remains a fugitive — thus, the holding in Ortega-Rodriguez does 

j 

not dpply. 


1 

Nor is the Supreme Court’s opinion reversing this Court’s opinion in 

I 

Degkn v. United States, supra, pertinent to the instant case. First, the defendant in 
Degen fled an indictment, not a conviction. Here, by contrast, Armstrong’s flight 
occurred following his contempt conviction and the issuance of a bench warrant. 

Thu4, Armstrong has not merely shown disrespect for the order he was found 

| 

guilty of violating (i.e., the Injunction), he has flouted the California court’s efforts 

j 

to erlforce compliance with its order — i.e., its convicting Armstrong of contempt 

i 

— bi/ failing to answer a bench warrant for his arrest. 

Second, Degen held, quite simply, that in light of Fifth Amendment 

I 

due process concerns, invocation of the disentitlement doctrine to default a fugitive 
defendant in a civil forfeiture action may be inappropriate where, as the Court 
stressed, the district court has other options available to ensure its process and 


l 


£/ j (...continued) 

inter 1 , alia, statements Armstrong made about the Church in violation of the 
Injunction, and the present litigation, resulting from statements about Armstrong 
that Were purportedly made by someone allegedly affiliated with CSI and RTC, are 
related. 


10 
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orders are effectuated. See 517 U.S. at 826-28. In so holding, the Court went out 
of its way to reaffirm its prior holdings that the doctrine may be properly invoked 
to bar a fugitive from seeking affirmative relief. Id. at 823 (“We have sustained, to 
be sure, the authority of an appellate court to dismiss an appeal or writ in a 
crinjiinal matter when the party seeking relief becomes a fugitive''') (emphasis 
added). Further, the Degen opinion cogently noted that “we have said an 

I 

appellant’s escape ‘disentitles’ him ‘to call upon the resources of the Court for 

determination of his claims.’” Id. at 824 (emphasis added) (quoting Molinaro, 396 

| 

U.S. at 366). Thus, although the Supreme Court rejected application of the fugitive 
disdntitlement doctrine against Degen because of the due process issues involved 
in djefaulting a defendant and subjecting his assets to forfeiture without an 
opportunity to be heard on the merits, the Court nonetheless reaffirmed 
longstanding authority that the doctrine is properly applied against a fugitive 
plaintiff seeking affirmative relief from the courts. 6 

In sum, the foregoing authorities counsel dismissal of Armstrong’s 


f>/ | But see Humphries v. Various Federal U.S.I.N.S. Employees, 1999 WL 3420 
at *;9, n. 13 (5th Cir. Jan. 21, 1999) (denying motion to dismiss plaintiffs appeal of 
civil rights claims on fugitive disentitlement grounds, citing Degen, but also citing 
authority criticizing Degen and asking that the case be overruled). 


11 
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appejal. It cannot be disputed that Armstrong is a fugitive from justice. As such, 
he should not be permitted to come to this Court as a plaintiff-appellant , seeking 

I 

affirmative relief, unless and until he obeys the orders of the California courts. 

Moreover, wholly apart from federal fugitive disentitlement 
authorities discussed supra, this Court, sitting in diversity, should apply the 
doctrine as a matter of comity. Because Armstrong invoked only diversity 
jurisdiction, the district court sat in the position of a Nevada state court. Erie R. 

Co. Tompkins, 304 U.S. 64, 78-79 (1938). As such, the district court— and, on 
appejal, this Court — are obliged to give due respect to the judgments and policies 
of sister state’s courts (i.e., the California state court). See, e.g., Fox v. Chase 
Manhattan Corp., 11 Del. J. Corp. L. 888, 891 (Del. Ch., Dec. 6, 1985) 

I 

(“comity . .. demands of this Court due respect for the jurisdiction and processes 
of the courts of sister states, and vice versa”); see also Copren v. State Bar, 64 
Nev. 364, 383, 183 P.2d 833, 842 (1947) (affording comity and full faith and credit 

I 

to a California judgment suspending attorney’s license to practice law in that state 
and holding that the California judgment of suspension properly formed the basis, 
in phrt, for suspension of the attorney’s Nevada license). 

Nevada state substantive law clearly recognizes and endorses the 


12 







T. r" QCleNt I ^ UbH 


r r tf ts c5 fc. 


k - 1 r 


fugitive disentitlement doctrine. See, e.g., Arvey v. State of Nevada, 94 Nev. 566, 

1 

567(1987) (dismissing appeal of defendant who failed to appear and was subject to 
a bench warrant); Closset v. Closset , 71 Nev. 80, 82 (1955) (“We shall not permit 
[appellant] to avail himself of judicial review while at the same time he places 

i 

: 

himself beyond reach of the process of the trial court in defiance of its attempts to 
enforce its judgment”). Thus, because the Nevada state courts (including the 
district court sitting in diversity 7 ) would not allow a fugitive from a Nevada court 

i 

to bfing affirmative claims in Nevada, Armstrong — a fugitive from the authority 

I 

of sister state’s courts — should, as a matter of comity, have no greater right to 
assesrt his affirmative claims in the courts of Nevada. Simply put, if a Nevada state 

court would invoke the fugitive disentitlement doctrine to preclude a fugitive from 

] 

a Nevada court from suing in a Nevada court, a fortiori , it would not grant access 

to a fugitive from the courts of a sister state. 

1 

It is also beyond dispute that a California court would not allow 

I 

Arrhstrong to seek affirmative relief — as either a plaintiff or an appellant — 
because of his fugitive status. Indeed, a California appellate court has already 

7/ | See Klaxon v. Stentor Mfg. Co., 313 U.S. 487 (1941) (holding that federal 
district courts sitting in diversity must apply the substantive law of the forum 
state). 


13 
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dismissed Armstrong’s appeal from the order of permanent injunction precisely 
because of his flight from that jurisdiction. (Flanagan Decl. ^[13 and Ex. C thereto; 

i 

see also MacPherson v. MacPherson , 13 Cal.2d 271 (1939) (a party to action is not 

j 

entitled to court’s aid while standing in contempt of state court’s legal orders and 
processes); Knoob v. Knoob, 192 Cal. 95, 96-97 (1923) (dismissing appeal of 
defendant who fled jurisdiction in violation of child custody order); Travis v. 

Travis’, 89 Cal. App.2d 292 (Cal. App. 2d Dist. 1948) (flagrant disobedience of 
trial court’s order and contempt barred plaintiff from seeking appellate review of 
order entered against him); Funfar v. Superior Court , 107 Cal. App. 488, 490-91 
(Cal. App. 2d Dist. 1930) (doctrine applied to ban contemnor who sought writ of 

prohibition barring enforcement of the superior court order against him).) 8 

I 

California would refuse Armstrong access to its courts as a plaintiff. 
Likewise, a Nevada state court would bar Armstrong from asserting his claims 
before;it. Thus, as a matter of comity, this Court, a Court of Appeal from a district 
court sitting in the position of another court of the State of Nevada, should not 


£/ There is, therefore, no conflict between the public policy of California and 
the public policy of Nevada, and no reason why principles of comity should not 
apply here. 


14 
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j 

grant Armstrong “safe harbor” to pursue his appeal while he remains a fugitive 
from the California courts. 


Conclusion 


For the reasons stated above, RTC and CSI respectfully submit that 



motion to dismiss Armstrong’s appeal should be granted. 


Dated: February 19, 1999 


j 

i Respectfully submitted, 


HALE, LANE PEEK, DENNISON, 
HOWARD & ANDERSON 

By: >A^ILJQ-Cv -y —_ 

N. Patrick FlanagaryV 

Attorneys for Defendant-Appbhfees 
CHURCH OF SCIENTOLOGY 
INTERNATIONAL & RELIGIOUS 
TECHNOLOGY CENTER 


j 

j 
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